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Sample Private Company D&O Claims

(The following examples are for illustrative purposes only.)

Shareholder Claim:

A Midwest domiciled home products company retained an independent research firm to
evaluate its new home product. Based on a favorable review by the outside firm, the
company raised in excess of $10 million for the production and marketing of the new
product. Prior to releasing the product, the company’s internal evaluation team
discovered, after extensive testing, that the new product did not work properly.
Shareholders have brought suit against the company and the directors and officers for
misrepresentation in the offering documents. The plaintiffs assert causes of action for
violation of various state securities laws and the Securities and Exchange Act of 1934.

Damages alleged in the lawsuit exceed $15 million.

Foreclosure/Unfair Competition:

A shareholder commenced a derivative action against the president of a company which
develops and markets chemical compounds, after all its assets were sold. The company
entered into an agreement to allow a corporation to test and evaluate its compounds. The
corporation subsequently received various patents for the compounds, however, it refused
to enter into a licensing agreement with the company. The plaintiff concludes that the
company can assert causes of action against the corporation for: breach of contract;
breach of fiduciary duty; misappropriation of trade secrets; unfair competition; fraudulent
concealment; and intentional misrepresentation. The plaintiff also alleges the company
series B shareholders did not approve certain loans. Subsequently, after the company
defaulted on the loans, the president decided to execute a foreclosure sale of the
company’s assets and he advised the shareholders that he is resigning. The plaintiff
alleges that the president did not promptly advise the shareholders of the foreclosure sale
and he breached his fiduciary duties when failed to have the Company commence
litigation against the corporation that was retained to test its compounds. The complaint is
comprised of four causes of action, including: (1) negligence, (2) breach of fiduciary
duty; (3) concealment; and (4) unfair competition.

Total defense costs and settlement exceeded $750,000.



Competitor Disputes:

The plaintiff filed a complaint against their competitor alleging that a former employee,
now working at the competition, engaged in unauthorized use of confidential and
proprietary information and committed other acts of unfair competition. As aresult, the
plaintiff alleges it has suffered irreparable and immediate injury. In addition, the plaintiff
alleges that the defendant has possession of its confidential information and intellectual
property. The plaintiff asserts causes of action for: (1) misappropriationof trade secrets
and confidential information; (2) violation of the Computer Fraud and Abuse Act (3)
unlawful access to stored information; and (4) unfair competition. The plaintiff seeks: (1)
attachment of a computer server; (2) attachment of certain files and documents; (3)
injunction — preservation; (4) injunction — proprietary information; (5) injunction —
surrender of possession; (6) injunction — nor-compete; (7) compensatory damages; (8)
exemplary and punitive damages; and (9) attorneys fees and cods.

Total defense costs and settlement exceeded $350,000.

L oan Default:

A diversified sports product company received a lawsuit against the President, CEO, and
Chairman of the Board for not honoring a promissory note. The plaintiff alleges that it
lent $1 million to the company. The company allegedly agreed to pay the funds back
within a month pursuant to the promissory note. Despite requests for return of the money,
plus interest, the company has not returned the funds to the plaintiff.

Tota defense costs and settlement exceed $250,000.

| nadequate Financial Reporting

A technology company received a complaint from an investor who alleges the company
improperly induced the plaintiff to issue a note payable to the company. The plaintiff
specificaly alleges the company made fal se representations and other false statements
regarding the company’ s forecasted rate of growth and failure to disclose its tax lien. The
company defaulted on the promissory note when it failed to make the required principle
and interest payments. The plaintiffs issued a demand letter and filed suit against the
company.

The plaintiff agreed to accept the company’ s offer to convert the promissory note to stock
in the company, but the defense costs exceeded $100,000.

| naccur ate Disclosure:
A class action suit was commenced by various investors who participated in an internet
startup company’s a Private Placement that raised in excess of $5 million to fund capital



expenses, to provide working capital and to cover operating losses. An investigation
made by and through counsel, primarily from corporate records and public records and
documents shows that the Private Placement Memorandum contained an unaudited year
end balance sheet and statement of profits and losses which were materially misleading.

Tota defense costs and settlement exceeded $500,000.

Deceptive Trade Practices.

A private company that manages and runs a major natural resource receives aclaim
against the company and various members of the board of directors. The plaintiff alleges
that the board of directors have used their position for their own private benefit and
personal advantage, and for the benefit and advantage of their private employers. The
plaintiff also alleges that the board of directors assigned a valuable contract without
receiving any consideration. The plaintiff further alleges that such assignment also
constitutes misappropriation of valuable assets for the benefit of private party in violation
of state codes.

Tota defense costs exceeded $250,000.

Government Agency:

The federal government sued the CEO, the President and other officers of an East Coast
manufacturing company for price fixing. After an extensive trial, the allegations were
dismissed due to lack of circumstantial evidence, but the defense costs and fees incurred
were in excess $750,000.

Misr epresentation/Deceptive Trade Practices.

A private software company represents that it can write software for a magjor corporation
according to the corporation's specifications; provide maintenance services for four years,
and execute updates and upgrades to the software. The private company misses key
delivery dates. The software fails key functionality tests and ultimately crashes and
becomes inoperable. The corporation decides to withhold payments until certain
milestones are met. The private software company allegedly indicates to the corporation
that it needs the payments in order to remain solvent. The plaintiff alleges that the private
software company represented that it could produce the software and that it was a
financially stable company. The plaintiff alleges the following causes of action;
misrepresentation and deceptive trade practices; and breach of covenant of good faith and
fair dealing.

Tota defense costs and settlement exceeded $1,000,000.



Breach of Fiduciary Duty:

A private company agrees to perform market research for a start-up company in the
material management industry. In exchange for their services, the company allegedly
agrees to pay the private company $20,000 in cash and 5% of the privately placed issued
shares in the company. The company denies that they explicitly or implicitly agreed to
pay the private company in stock. The plaintiffs allege several causes of action, including
breach of fiduciary duty.

Total defense costs and settlement exceeded $800,000.

Shareholder Derivative Action:

A shareholder derivative action is taken against a company for breach of fiduciary duties
on behalf of the directors. The plaintiffs contend that the defendants have failed to
provide them with certain information, such as shareholder listings, financial data and
other corporate records. They also allege that certain directors borrowed money from the
company without the Board’s approval and subsequently these loans were forgiven.

Total defense costs and settlement exceeded $500,000.

Breach of Investment Agreement:

A company enters into an investment agreement with a third party and agrees not to
negotiate with other entity regarding financing or a potential acquisition for a two-week
period. During the exclusivity period the company engages in negotiations with another
investment group. The third party alleges breach of investment agreement and intentional
and negligent misrepresentation.

Total defense costs and settlement exceeded $350,000.





